IN THE FAIR WORK COMMISSION
Matter No: TBC
Applicant: Diocese of Sale Catholic Education Limited

STATUTORY DECLARATION OF JOHN ANTHONY JORDAN
I, John Anthony Jordan of 6 Witton Street, Warragul, Victoria, 3820, Executive
Manager: Industrial Relations/Human Resources, make the following declaration
under the Statutory Declarations Act 1959:
Background
1.

I am employed by the Diocese of Sale Catholic Education Limited (DOSCEL) in
the role of Executive Manager: Industrial Relations/Human Resources. I have
held this role since January 2018.

2. DOSCEL is an incorporated entity and is the employer of all staff
(approximately 2,800) in its 44 schools and all staff employed in the Catholic
Education Office in the Diocese of Sale.
3. Prior to working in my current role, I was employed by Catholic Education
Melbourne (formerly the Catholic Education Office Melbourne) in the role of
Manager, Employee Relations – Employee Relations Unit, a role which I held
for six years.
4. In my role at DOSCEL, I am responsible for leading a team of nine staff in the
provision of industrial relations advice and human resources support to the 43
schools that DOSCEL manages and operates in the Diocese of Sale. This
includes providing advice to schools in relation to the implementation of the
Victorian Catholic Education Multi-Enterprise Agreement 2018 (VCEMEA18)
and its long service leave (LSL) provisions.
Victorian Catholic Education Multi-Enterprise Agreement 2018
5. On 20 February 2019, Commissioner Bissett of the Fair Work Commission
(FWC) approved the VCEMEA18, a multi-enterprise agreement with a nominal
expiry date of 30 April 2021 (annexed to this declaration and marked ‘JAJ 1’).
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6. The VCEMEA18 applies to approximately 30,000 employees of DOSCEL and
employers in the Dioceses of Sale, Sandhurst, Ballarat and the Archdiocese of
Melbourne. The VCEMEA18 covers the Independent Education Union of
Australia and the Australian Nursing and Midwifery Federation.
7.

The VCEMEA18 is structured into eight parts and has 10 appendices. Appendix
3 is entitled “LSL” and provides a detailed regime for LSL entitlements for
employees under the VCEMEA18 (excluding members of a religious order).

8. The VCEMEA18 replaced the preceding enterprise agreement, the Catholic
Education Multi-Enterprise Agreement 2013 (VCEMEA13) (annexed to this
declaration and marked ‘JAJ 2’).
9. The LSL provisions of the VCEMEA13 (clause 3 of Appendix 3) effectively
provided for two “buckets” of accrued LSL maintained for employees who had
worked a mixture of part-time and full-time hours during the relevant period of
service: one would calculate the employee’s entitlements at their full-time rate,
the other at their part-time rate. Employees could then nominate which
“bucket” of accrued leave was taken from in respect of periods of LSL being
accessed.
10. The VCEMEA18 removed the “bucket” system, and employees who have a
mixture of full-time and part-time service now have their entitlements
calculated through a weighted average full-time equivalent for LSL.
11. The practical effect of the changes introduced by the VCEMEA18 are that:
(a)

employees with one or more periods of part-time employment during the
accrual period are now to be paid while on leave at a rate which is different
from their actual salary because the rate of payment received whilst on
leave is adjusted by reference to previous periods of part-time work;

(b)

as a result:
(i) an employee who has worked part-time in the past, but is now working
full-time, will receive less pay when taking the leave than if working on
that day; and
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(ii) an employee who has worked full-time in the past, but is now working
part-time, will receive more pay when taking the leave than if working
on that day;
(c)

a full-time employee with any part-time LSL credits at the date of
transition will never receive payment at their current rate of pay if they
take LSL. For example, an employee who worked part-time for one year
and full time for the rest of their employment will not be paid at the fulltime rate of pay when LSL is accessed at any time;

(d)

the rate of pay for an employee with part-time service during LSL does not
reflect the employee’s rate of pay when taking other forms of leave. For
example, if an employee with a mixed history of engagement accesses
personal leave for one day they will be paid their normal rate of pay,
however if that same employee accesses one day of LSL they will be paid
either more or less than their normal rate of pay.

12. The additional, significant, change brought about by the VCEMEA18 was that it
introduced the capacity for eligible employees to take LSL in periods of not less
than 1 day (clause 8.3 of Appendix 3). This change was made consistently with
amendments brought into effect by the Victorian Long Service Leave Act 2018
(Vic) which permits employees to take leave in smaller increments of a
minimum of one day per occasion.
Proposed variation
13. DOSCEL applies to amend Appendix 3 of the VCEMEA18 (Proposed
Variation) in accordance with Annexure A to the Application in this matter as
follows:
(a)

LSL credits as at the date of approval of the variation to be converted to a
single entitlement expressed in hours;

(b)

LSL to be credited in hours rather than weeks;

(c)

LSL to be deducted from LSL credits in hours;

(d)

payment during periods of LSL to be taken at the employee’s ordinary rate
of pay;
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(e)

each time an employee takes LSL, their entitlement would be reduced by
the hours of LSL taken; and

(f)

the payment for LSL would be at employees’ current FTE, not the
weighted average.

14. The Proposed Variation, if approved, will cure the uncertainty and confusion
about the manner in which the LSL provisions of the VCEMEA18 are to be
interpreted and applied.
Uncertainty with the administration of the VCEMEA18
15. From in or around February 2019, when DOSCEL began to administer the
VCEMEA18, the proper interpretation and application of the LSL provisions has
been unclear and led to confusion among staff and those people responsible for
administering the LSL provisions. This is especially so in relation to the proper
rate of pay that is to apply when an employee is on LSL.
16. The number of DOSCEL’s employees who have worked a split of part-time and
full-time hours is approximately 54% of employees.
17. Since employees started seeking to access LSL under the VCEMEA18 in or
about February 2019, the majority of employees did not seem to be aware of the
impacts of the changes until an application for LSL was made, or even until pay
was received while on LSL.
18. This has led to employees being confused, with some having to cancel their
leave as they could not afford to take leave because they would be financially
disadvantaged by doing so. The Proposed Variation would remove this
uncertainty as employees would be paid the same rate that they are currently
receiving.
19. In addition to this, the taking of LSL by an employee who works part-time is
causing further confusion. For example, if an employee works two days per
week and takes one day’s LSL, this will equate to taking 0.5 weeks of their
accrued LSL, even if they had worked a significant period of their employment
on a full-time basis. The Proposed Variation would remove this uncertainty as
the accrued LSL entitlements would be reduced in accordance with the actual
number of hours taken, rather than a fraction of weeks.
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Examples of problems with current provisions
20. I am aware of multiple examples where employees have had to take more leave
than requested to ensure that they are not financially disadvantaged, or decided
not to exercise their entitlement to LSL at all, given they were going to be
financially disadvantaged if they did so.
21. By way of example only, some employees I am aware of that would be
financially disadvantaged from the LSL provisions are as follows.
22. In March 2019, an application for LSL was being processed for an employee
with 40 years’ service. This employee had been employed on a full-time basis
for 40.27 years, however because she worked a period of 7 months as a parttime employee in 1979, the LSL provisions in the VCEMEA18 meant that she
was only entitled to be paid a 0.89 FTE rate while taking her LSL (annexed to
this declaration and marked ‘JAJ3’ is a copy of the email and assessment
relating to this employee).
23. Another employee, had worked:
(a)

Full-time from January 1999 to January 2001;

(b)

0.8 FTE from January 2001 to January 2003;

(c)

Full-time from January 2003 to April 2019.

24. By reason of those two (out of 20) years that this employee worked 0.8 FTE, if
he were to take LSL under the VCEMEA18 he would only be entitled to be paid
at a rate of 0.993 FTE (annexed to this declaration and marked ‘JAJ4’ is a copy
of the assessment relating to this employee).
25. On 22 May 2019, I was informed by Dennis Matson of the IEU of the following
issue that had been raised with the union by a de-identified teacher:
“Thought you might be interested in how I will be paid for my 5 weeks of my
LSL in term 3 just as a case study of the new awards treatment of the
average women. My family will be living this and it certainly means people
need to know the changes and be given the option of rethinking taking
leave.
So when I add up and average all my many years of full time and very few
part-time years, I get an average of .888.
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When I multiply this by our salary at the top teaching level of $102,778 I
end up with pay rate of 91,266. More than a $10,000 drop in pay. All
because I had children and was part time between 2004 and 2007. My
boys were born 2003 and 2005 so I was clearly caring for babies.
Significantly, in 2004, I was on maternity leave when a Science member at
(**school**), (**staff name**) died unexpectedly, I came back as a favour
and was on an .3 allotment for a term; it is this act of loyalty to (**school**)
that has caused my average to dip markedly. At the time Science staff
helped out with minding my very young baby during these lessons, our
principal, also had him one lesson, so the Science/Biol classes had an
experienced teacher.
It's outrageous, sexist, and surely unlawful as it indirectly discriminates
against women.
Ah well there you have it - I wouldn't have taken this time if I'd known all
this last year, term 3 when I applied.”
(annexed to this declaration and marked ‘JAJ5’ is a copy of the email).
Hypothetical Examples
26. In addition to the real-world examples above, there are also a number of ways
in which the current provisions of the VCEMEA18 can manifest itself in a way
that disadvantages (or confuses) employees.
Example 1
An employee is currently a full-time employee i.e. 1.0 FTE.
The employee’s salary is $1,000 per week.
The employee has part-time service and has an average FTE for long service
purposes of 0.5.
The employee is approved to take one week of LSL.
Weekly Salary

LSL Salary

Weekly difference on LSL

$1,000

$500

-$500

When this employee takes LSL, the employee’s weekly salary decreases by
$500.
Example 2
An employee is currently a full-time employee i.e. 1.0 FTE.
The employee’s salary is $1,000 per week.
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The employee has part-time service and has an average FTE for long service
purposes of 0.5.
The employee is approved to take one day of LSL.
Salary per Day

LSL Salary per

Difference

day
$200

$100

-$500

When this employee takes one day of LSL, the employee’s weekly salary
decreases by half. If the employee were to use one day of personal leave there
would be no reduction in salary during the period of leave.
Example 3
An employee is currently a part-time employee with a time fraction of 0.4 FTE.
The employee’s salary is $400 per week.
The employee has part-time service and has an average FTE for long service
purposes of 0.8.
The employee has requested one day of LSL.
In this case the employee will receive a deduction of 0.5 of a week from their
LSL balance.
The employee will be paid double their normal pay for one day of leave. If this
is compared to a full-time employee (with no part-time service) taking one day
of leave the pay will be same as any other day and the deduction from the
employee’s LSL balance will be 0.2 of a week.
In this example the employee is being disadvantaged by having to use more
leave than requested.
Example 4
An employee is currently a full-time employee i.e. 1.0 FTE.
The employee’s salary is $1,000 per week.
The employee has part time service and has an average FTE for long service
purposes of 0.5.
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The employee is approved to take one day of LSL.
Salary per day

LSL Salary per

Difference

day
$200

$100

-$100

If the employee uses personal leave for the day then there will be no reduction
in salary compared to using one day of LSL.
Example 5
Employee 1, who is a full-time employee, who has no part-time service, takes
LSL for one day and has 0.2 of a week deducted from their LSL credits and
receives their normal salary for the day of LSL.
Employee 2, who is also full-time employee with some part-time service takes
one day of LSL. This employee has a deduction of 0.2 of LSL credits but
receives less than their normal salary for the day of LSL.
Employee 3, who is also a full-time employee has previously used part-time LSL
credits service and takes one day of LSL This employee has a deduction of 0.2
of LSL credits and receives their normal salary for the day of LSL.
Union’s position
27. The Independent Education Union (IEU) has raised concerns about the
application of the LSL provisions.
28. The concerns raised by the IEU have been that the changes to LSL have resulted
in employees being paid below their current salary or above their current FTE,
with superannuation being applied to different amounts.
29. The IEU have raised a number of issues with the interpretation of the LSL
scheme including:
•

where the employee has historical part-time service, current full-time
employees are paid less upon taking LSL than they are when they are
working;
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•

some part-time employees are paid at a rates other than (including much
higher than) their FTE and leave is being deducted from their account
accordingly;

•

employees taking regular LSL (such as one-day per week) are being paid a
different amount for each day they take;

•

employees combining LSL with unpaid leave are being penalised during
school holidays; and

•

employees are confused about how the average FTE is calculated under the
Scheme.

30. In late 2019, the IEU circulated a document entitled “The 2019 LSL Disaster”
(annexed to this declaration and marked ‘JAJ6’). In that document, the IEU
set out (amongst other things):
(a)

the current LSL provisions “disproportionately affects women”;

(b)

“As a result of the way the IR Unit and LSL fund are interpreting the
new Agreement, any staff member with full- and part-time service will,
when taking LSL, be paid at their average FTE over the entire period of
their service”;

(c)

set out the following examples of problems created by this interpretation,
citing “actual experience of staff members encountered in 2019”:
(i) A current full-time employee suffers a pay drop when taking
long service leave;
(ii) Part timers are paid at a rates other than (including much
higher than) their normal rate and this is deducted from their
accrued LSL;
(iii) Superannuation payment on weighted average;
(iv) Employees taking regular LSL (such as one-day per week) are
paid a different amount for each day they take;
(v) Employees combining LSL with unpaid leave being penalised
during school holidays;
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(vi) Endless problems with interaction with other entitlements,
where the IEU said:
“There are more absurd outcomes than we can begin to
describe. One example is the interaction with sick
leave. One employee is currently working 0.2FTE but
has a weighted average of 0.8FTE. She took 8 weeks of
LSL and was paid 0.8FTE (despite only currently
working one day per week). She was sick for 2 weeks.
Under clause 8.5, she is entitled to take “the period” of
her absence as personal leave. The absence was the 2
working days (as the 0.8FTE payment is payment, not
a period of leave) so she was entitled to have the two
days as personal leave. She is then not on LSL for those
2 weeks. Her personal leave balance is reduced by 2
days and her LSL balance is re-credited by two weeks.
She then owes the equivalent of 6 full-time days of pay.”
(vii) Employers are exposed to legal action if an employee has
previously taken LSL from their “full-time bucket”
(d)

if LSL entitlements were “converted to hours” that this “completely
resolves all of the problems created in 2019”;

(e)

“This has now dragged on for well over 6 months and employees and
employers alike are crying out for it to be fixed. People are already
cancelling their LSL plans for 2020.”

31. I have provided a copy of this statutory declaration and Application to remove
an ambiguity or uncertainty by variation of an enterprise agreement to the IEU
for its comment.
32. I received in response the Statutory Declaration of Debra James, General
Secretary of the Independent Education Union Victoria Tasmania, declared on
14 December 2021 (annexed to this Declaration and marked ‘JAJ7’).
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Bargaining update
33. The VCEMEA18 reached its nominal expiry date on 30 April 2021 and the
parties to it (other than DOSCEL and its employees, who are negotiating a
separate enterprise agreement) have commenced bargaining for a replacement
enterprise agreement following a NERR being issued on 5 October 2021.
34. The timing of replacement agreements is heavily dependent upon the timing of
the Victorian Government schools agreement. This is because the industry
allows for the government to first agree to a set of terms and conditions with the
State schools, and the Catholic schools then use that as a template (or a
minimum) from which to base their own agreement.
35. Historically, there is usually a number of months between the approval of the
State schools agreement and the Catholic schools agreement. For example:
(a)

2004 – State agreement: August; Catholic agreement: October;

(b)

2008 – State agreement: May; Catholic agreement: October;

(c)

2013 – State agreement: July; Catholic agreement: November.

36. The most recent agreements had a much longer period however, with the 2017
State Schools agreement commencing on 22 August 2017 and the VCEMEA18
commencing on 27 February 2019.
37. Based upon my knowledge of the industry and communications I have had with
those involved in the bargaining for the current State Schools agreement, I am
informed and believe that the anticipated date that the State government will
agree in principle on a new agreement is likely to be March 2022 at the earliest.
38. This being the case, in my opinion, the earliest date that DOSCEL employees
would even be asked to vote on a proposed replacement agreement would be
May 2022.
39. In the circumstances, even though the VCEMEA18 has passed its nominal
expiry date, the impact of the LSL provisions are currently being experienced
and will continue to be experienced for at least the summer holiday and the first
two terms of 2022.
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Matter No.: TBC
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ANNEXURE ‘JAJ 1’
This is Annexure JAJ 1 to the statutory declaration of John Anthony Jordan dated 20
December 2021.
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This is Annexure JAJ 3 to the statutory declaration of John Anthony Jordan dated 20
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DOSCEL HR
From:
Sent:
To:
Cc:
Subject:

LSL Officer
Friday, 29 March 2019 2:52 PM
DOSCEL HR

Follow Up Flag:
Flag Status:

Follow up
Completed

RE: LSL Assessment query

Categories:

Hi

,

Yes, the attached assessment is correct. The system is based on a “weighted” average, so it has to take into account
all service components, and the fact that the FTE, even though it was a long time ago, was only 0.120. The employee
has never used the accrued leave from this component, so it has to be “weighted” into the average. It cannot just be
disregarded.
FYI ‐ There has been a lot of negative feedback with regard to full time employees, with PT prior service, receiving an
LSL FTE of less than their current rate of pay, in applying for LSL to be taken as leave.
However, employees need to understand that it is the overall picture to consider when examining their LSL
entitlement. We can use
as the perfect example (refer to the information below ‐ which has been
provided by our colleague,
, Business Analyst, Business Advisory Services).
Such analysis gives a definite indication of how much better off employees are under our system, as opposed to the
LSL Act 2018.
is significantly advantaged overall under the LSL Scheme (to the tune of $37,054) and slightly
better off under the weighted average FTE used now ($12). I believe more importantly, employees are not worse
off, and nor would the Scheme ever agree to a system where they were.
and I have experienced an entire term of schools and employees taking ‘pot shots’ at us for these changes.
If employees wish to get picky over the current weighted average system, and believe that it is unfair, that is their
prerogative. Personally, I think it’s not much of an argument based on what has been provided here. Employees just
need to take the time to understand such changes and how fortunate they are to operate within Catholic Education
under such favourable conditions.
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Kind regards,

Long Service Leave Officer
Catholic Education Melbourne
Ph:
228 Victoria Parade, East Melbourne
(PO Box 3, East Melbourne Vic 3002)
www.cem.edu.au

From: DOSCEL HR [mailto
Sent: Wednesday, 27 March 2019 3:05 PM
To: LSL Officer
Cc:
Subject: LSL Assessment query
Good afternoon Long Service Leave team,
I am processing a long service leave request for an employee and note that the Long Service Leave Assessment, as
attached, has a LSL FTE of 0.890.
As this employee has worked for 40 years with only a period of 7 months part‐time employment in 1979, I would
have expected her FTE to be 1.00.
Can you please advise if the attached assessment is correct.
2

Many thanks
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IN THE FAIR WORK COMMISSION
Matter No.: TBC
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ANNEXURE ‘JAJ 4’
This is Annexure JAJ 4 to the statutory declaration of John Anthony Jordan dated 20
December 2021.
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Matter No.: TBC
Applicant: Diocese of Sale Catholic Education Limited

ANNEXURE ‘JAJ 5’
This is Annexure JAJ 5 to the statutory declaration of John Anthony Jordan dated 20
December 2021.

IN THE FAIR WORK COMMISSION
Matter No.: TBC
Applicant: Diocese of Sale Catholic Education Limited

ANNEXURE ‘JAJ 6’
This is Annexure JAJ 6 to the statutory declaration of John Anthony Jordan dated 20
December 2021.

The 2019 LSL Disaster
What is the problem?
The issue is the rate of pay during Long Service Leave. It only affects those people whose
FTE (time fraction) has varied over the course of their employment. Unfortunately, this
disproportionately affects women, as many women have worked part-time when returning
from maternity leave.

What did we have previously?
Up until this year (when the new agreement came into effect) LSL worked on a “two-bucket”
system. Service as a full-time employee added credits to your “full-time bucket:” and parttime service added credits to your “part-time bucket”. When you applied for leave, you
could then take it from either bucket. If you were currently working full-time, you did not
have to reduce your income to take LSL. If you were part-time, you could be paid at a parttime rate.

What happens now?
As a result of the way the IR Unit and LSL fund are interpreting the new Agreement, any staff
member with full- and part-time service will, when taking LSL, be paid at their average FTE
over the entire period of their service.

What problems does this create?
(Note: Every one of these examples is an ACTUAL EXPERIENCE of a staff member
encountered in 2019)
1. A current full-time employee suffers a pay drop when taking long service leave
Any employee who has, at any time in the past, worked part-time will suffer a drop
in pay when taking LSL. They will never be able to take leave on their ordinary fulltime rate. A large number of employees have cancelled planned leave because the
drop in pay means they cannot afford the holiday and to pay their rent/mortgage.
2. Part timers are paid at a rates other than (including much higher than) their normal
rate and this is deducted from their accrued LSL
An employee currently working only one day per week (Mondays) wants to take
eight days of LSL. She will be paid for 32 days (four times her normal wage rate) and
this will be deducted from her LSL accrual.
3. Superannuation payment on weighted average
In both the above examples, the amount of superannuation will directly reflect the
wages paid.
4. Employees taking regular LSL (such as one-day per week) are paid a different
amount for each day they take
This is because the “weighted average” changes each week because their current
FTE is higher or lower than their “weighted average” over the period of their
employment. This makes planning impossible.
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5. Employees combining LSL with unpaid leave being penalised during school holidays
If an employee takes unpaid leave, they are paid for that year’s school holidays in
direct proportion to the portion of the school year that they worked. But if they
have taken LSL in that same year, their school holiday pay will be further reduced
because they got paid a lower rate during their LSL.
6. Endless problems with interaction with other entitlements
There are more absurd outcomes than we can begin to describe. One example is the
interaction with sick leave. One employee is currently working 0.2FTE but has a
weighted average of 0.8FTE. She took 8 weeks of LSL and was paid 0.8FTE (despite
only currently working one day per week). She was sick for 2 weeks. Under clause
8.5, she is entitled to take “the period” of her absence as personal leave. The
absence was the 2 working days (as the 0.8FTE payment is payment, not a period of
leave) so she was entitled to have the two days as personal leave. She is then not on
LSL for those 2 weeks. Her personal leave balance is reduced by 2 days and her LSL
balance is re-credited by two weeks. She then owes the equivalent of 6 full-time
days of pay.
7. Employers are exposure to legal action if an employee has previously taken LSL from
their “full-time bucket”
The Agreement does not say that the employer can reduce pay for LSL to reflect any
leave previously taken from the employee’s full-time bucket. The LSL scheme are
doing this anyway. Any employee affected by this could sue for underpayment.

What is the answer?
The IEU and many employers have advanced the proposition that all LSL entitlements be
converted to hours. In fact, this was one of the CECV claims when bargaining for the
Agreement (VCEMEA 2018). We say, simply multiply the “full-time bucket” by 38 and add it
to the part-time bucket. Then employees taking LSL can have take LSL at their current FTE
(which is what most people would logically assume they will get) or have the choice to be
paid at the weighted average of all their service.
We have also suggested that there could be other options, as there are under the State Act
and under any number of other enterprise agreements. But the problems would be solved if
these two options were available.
This then completely resolves all of the problems created in 2019.
Note: Before anyone raises the question “What will be deducted for teachers who take a
day?”, we have already said that the Union will support a simple 7.6 hour day deduction for
any day of LSL taken (unlike the somewhat more complex arrangement for personal leave).
As we explained, unlike personal leave, teacher can determine which days they take and can
“wear” the consequence if the day they choose to take LSL is a “short day”.

What is the IR Unit saying about this?
The IR Unit have been opposing conversion to hours because they say:
1. It would constitute a breach of the EBA
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The IR Unit rely on advice from a solicitor from Minter Ellison which, on close inspection
does not quite rule out conversion to hours. The Union has obtained legal advice from
highly experienced industrial law barrister
which makes it clear that our
“conversion to hours” proposal does not breach the EBA. He further points out that, if
we are not sufficiently comforted by this, it is open to us to vary the agreement without
going to a vote. We can make an application to the Commission to vary “for ambiguity”
and amend the EBA (under s.217 of the Fair Work Act 2009).
2. It would constitute a breach of the LSL Act (Victoria)
The Act specifically provides that an EBA can “contract out” of the Act (section 23(2)).
Anyone asserting that there was a breach of the Act would have to prove to the
Magistrate’s Court that the entitlements under EBA are not “more favourable. The
entitlements under the EBA accrue at the rate of 1.3 weeks per year of service (as
opposed to 0.866 weeks under the Act) and, in any case, the EBA provides that anyone
who would get more under the Act than the EBA will get their entitlement under the
Act (clause 3.3).
3. It would be administratively difficult
It has already taken 6 months since the first issue was identified. The IR Unit proposal is
only temporary and it is administratively (and logically) cumbersome. A permanent
solution will still be required in the next EBA and the IR Unit know that the Union is
opposed to the unfettered cash-out proposal that they have in mind – so there is no
permanent solution on the horizon. The IR Unit’s temporary solution does not address
6 of the 7 problems. The only practical solution anyone has advanced is conversion to
hours. We know that the “two buckets” are still in use because they are needed to
calculate “weighted average”, so the administrative task in conversion to hours is not
excessively difficult. There is no logical reason to delay addressing the full range of
problems to the next agreement which, on past experience, may not be finalised until
2023.
4. “Winners and Losers”
The IR Unit graph on “winners and losers” is entirely incorrect. For example, among the
“losers” are all those people who are crying out to have their leave at their current FTE.
It’s far from a “loss” for them – it gives them precisely what they are asking for. In any
case, we have repeatedly stated that employees should be able to choose to take their
leave on the weighted average if they do not want to take it at their current FTE. There
are no “losers” because every employee has exactly the same number of hours’ pay in
their LSL accrual. They simply choose when it is paid to them. The IR Unit’s “winners
and losers” merely get notional access to more or less “weeks” – but without any more
pay. The whole problem has been caused by the decision to mess with the amount
employees are paid on LSL. If the default is current FTE but employees can choose
“weighted average” then no-one loses any paid leave and no-one gains any paid leave.
Importantly also, there is no additional LSL cost to any employer.

What are the IR Unit proposing?
The IR Unit are proposing a complex (almost incomprehensible) system of advancing
payment from an employees accrued LSL. There are more problems arising every day, but
here are the ones we know already:
1. The temporary “advance” does not solve 6 of the 7 problems above
2. The option is confusing and must be applied for
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3. The “advance” must be repaid from the LSL balance which involves people making
commitments far beyond what they can predict
4. It is a temporary fix only. It still requires a permanent solution
5. The solution must come in the next agreement. This just delays a proper resolution.
The IR Unit have hinted that they will seek a broad ”cash out” clause in the next
agreement. The Union is opposed to this and, in any case, cashing out does not
solve several of the 7 problems. This also infers that there is likely to be disputation
about the issue when we get to bargaining. The last two agreements took years to
conclude. The last thing we need is another point of conflict in the next bargaining
round.
6. There will be problems with people leaving Catholic Education in the meantime

Conclusion
We have proposed a solution which:
1. Is precisely what the Employers claimed in the last round of bargaining
2. Is logical and simple
3. Solves all the problems we have identified, not just the first one
4. Ensures that every employee maintains the precise entitlement they currently have
to LSL pay (there are no “winners” or losers”)
5. Does not cost the employer one cent more in LSL entitlements
6. Provides a permanent solution which does not require re-negotiation in the next
EBA, and
7. Does not require another layer of temporary administration in the meantime.
This has now dragged on for well over 6 months and employees and employers alike are
crying out for it to be fixed. People are already cancelling their LSL plans for 2020. We urge
the CECV to properly consider the conversion to hours option and take steps to permanently
resolve all the problems, not leave 6 of the 7 problems in place, impose another layer of
complexity with all its attendant problems and delay the resolution to an uncertain date
with an uncertain outcome.
We would be more than happy to speak to this proposal and answer any questions.
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IN THE FAIR WORK COMMISSION
Matter No.: TBC
Applicant: Diocese of Sale Catholic Education Limited

ANNEXURE ‘JAJ 7’
This is Annexure JAJ 7 to the statutory declaration of John Anthony Jordan dated 20
December 2021.

Fair Work Commission
Fair Work Act 2009
s.217 Application to remove ambiguity an ambiguity or uncertainty by
variation of an enterprise agreement.

STATUTORY DECLARATION OF DEBRA JAMES
I, Debra James, General Secretary of the Independent Education Union Victoria
Tasmania, do solemnly and sincerely declare that:
1.

I am an officer of the Independent Education Union authorised to make this
declaration.

2.

I have read the application by Diocese of Sale Catholic Education Limited
together with the accompanying statutory declaration of John Anthony Jordan.

3.

The Union first raised concerns about ambiguity and uncertainty in Appendix 3
of the Victorian Catholic Education Multi-Employer Agreement 2018 (“the
VCEMEA 2018”) in 2019.

4.

The ambiguity arises because clause 3.1 is irreconcilable with clause 3.2 and
clause 2 is deficient in that it does not properly explain how LSL is to accrue.
We agree with the variation proposed by the application which would delete
clause 3.2 and amend clause 2 to remove uncertainty about how long-service
leave is accrued and paid under the Appendix.

5.

I strongly agree with paragraphs 15 to 30 of the declaration of Mr Jordan where
he describes the ambiguity and uncertainty that the application seeks to correct,
and the consequences of this for our members. I agree that the ambiguity in the
current clause has caused immense confusion and all manner of absurd
outcomes.

6.

During 2020 and 2021, very few members have accessed long service leave
because of COVID-19. However, we expect that, with the re-opening or borders,
many members will access LSL entitlements. There is some urgency to
correcting these ambiguities.

7.

I agree with Mr Jordan that, for the reasons he states, there is unlikely to be a
new agreement to replace the VCEMEA 2018 before May 2022.

8.

I have, through the IEU’s Senior Industrial Officer, ensured that the Australian
Nursing and Midwifery Association has been kept informed on this issue and the
ANMF have indicated that they also support this application.

9.

For all of the reasons above the Union strongly supports the application and
submits that the Commission should approve the variation in the terms sought.
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